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ENGROSSED SUBSTI TUTE SENATE BI LL 5703

AS AMENDED BY THE HOUSE
Passed Legislature - 1998 Regul ar Session
St ate of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By Senate Committee on Agriculture & Environnent (originally sponsored
by Senators Anderson and Mbrton)

Read first tine 02/ 28/97.

AN ACT Relating to granting water rights; and addi ng new sections
to chapter 90.03 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION.  Sec. 1. (1) If a person placed surface or ground
water to beneficial use before January 1, 1993, for irrigation, stock
wat eri ng, or donestic use supplied by a public water supply systemw th
one hundred or fewer service connections for which a permt or
certificate was not issued by the departnent or its predecessors, the
person or the public water supply system or their respective
successors may continue to use water on an interimbasis as provided in
section 2 of this act and only in the anmount that has been beneficially
used if:

(a) The person or the public water supply system files with the
departnment a statenent of claim and the evidence required under
subsections (2) and (3) of this section during the period begi nning
Septenber 1, 1998, and ending mdnight June 30, 1999, wusing the
standard form prescri bed by RCW 90. 14. 051;

(b) The person or public water supply systemhas applied the water
to beneficial use to the full extent stated in the statement of claim
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during at least three of the five years preceding the date the
statenent is filed and the person attests to having done so on the
statenment; and

(c) The claimant has filed or simultaneously files wth the
statenent of claiman application to appropriate public water under RCW
90.03.250 or 90.44.060 for the quantity of water being put to
benefici al use.

(2) The person or public water supply system nmust file with the
statenment of cl ai mevidence that the quantity of water described in the
cl ai mwas used beneficially before January 1, 1993, and during three of
the five years preceding the date the statenent was filed in the form
of any two of the follow ng:

(a) A statenent signed by two persons other than the person filing
the statenment of claimverifying that the claimnt beneficially used
the water before January 1, 1993, and during three of the five years
preceding the date the statement was filed as described in the
statenent of claim

(b) A copy of a dated photograph clearly denonstrating the presence
of grass or a crop requiring irrigation in the anounts asserted in the
statenent of claimor of |ivestock requiring water in such anmounts; or
records of receipts of the sale of crops by the person or the person’s
successor indicating that irrigation in the anmount cl ai ned was required
to produce the crops;

(c) Receipts or records of irrigation or stockwatering equi pnent
purchases or repairs associated with the water use specified in the
statenent of claim

(d) Water well construction records identifying the date the well
specified in the statenent of claim as the point of wthdrawal was
construct ed;

(e) Records of electricity bills directly associated with the
wi t hdrawal of water as specified in the statenment of claim

(1) Per sonal records such as photographs, j ournal s, or
correspondence i ndicating the use of water as asserted i n the statenent
of claim

(3) Public water supply systenms nust, in addition to the
requi renents of subsection (2) of this section, provide evidence of
service connections existing and using water as of January 1, 1993,
i ncl udi ng docunentation that the homes were built and occupi ed.

ESSB 5703. PL p. 2
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(4) A claimant who has filed both a statenent of claim and an
application for a water right has standing to assert a claimof a water
right in a general adjudication under RCW 90. 03. 105 through 90. 03. 245
for the water use stated in the statenent of claim The statenent of
claim shall be reviewed by the court as provided in section 2(5) of
this act.

NEWSECTION. Sec. 2. (1) A person may continue to use water on an
interimbasis for the purposes clained as provided in section 1 of this
act until one of the follow ng occurs:

(a) The departnment makes its final decision granting or denying the
water right application filed by the applicant. However, for an
application filed under chapter . . ., Laws of 1998 (this act) |ocated
within a watershed in which a watershed nmanagenent planning process
est abl i shed under chapter 90.82 or 90.54 RCWhas been initiated prior
to July 1, 2000, the departnent shall nmake a final decision on the
application only after conpletion of the watershed managenent plan
The deci sion nust be consistent with an approved and adopted wat er shed
managenent plan. [|f the watershed managenent plan recomends granting
applications for water rights or for transfer of water or water rights
to uses that are represented by clains filed under section 1 of this
act, the departnment shall grant the application according to the plan.
|f the planning effort is abandoned or if a watershed managenent pl an
is not conpleted within four years of the date it was initiated,
whi chever cones earlier, the departnent shall thereafter nake a fina
deci sion on the application; or

(b) If the departnment has not made a final decision on the water
right application and a court of conpetent jurisdictionissues a decree
pursuant to a general adjudication under RCW90. 03. 200 t hat defines or
denies the claimant’s right to appropriate water as provided in
subsection (5) of this section.

(2) The departnment shall notify the claimnt/applicant of the
instreamflow conditions with which each diversion or wthdrawal nust
conply pendi ng the conpl etion of a wat ershed nanagenent pl an or general
adj udi cati on. If instream fl ows have been established by rule, the
departnment shall wuse those flows to regulate the diversion or
wi t hdrawal of water during tinmes when the flows are not being net. For
areas in which instream fl ows have not been established by rule, the
depart nent shal | specify the flow conditions, determned in

p. 3 ESSB 5703. PL
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consultation with the departnent of fish and wildlife, to which the
diversions or withdrawals will be conditioned pending conpletion of
wat er shed managenent planning or general adjudication. Upon the
conpletion of a watershed managenent plan and adoption of instream
flows by rule, the diversions or withdrawals permtted under this
section shall thereafter be conditioned in accordance with the rule
adopting the fl ows.

(3) I'n making decisions regarding an application associated with
such a claim in the watershed, the departnment shall consider
al ternative sources or augnented sources of water for the water use in
the application, including but not limted to water supplied through
storage enhancenents or through the substitution of the use of ground
wat er for the use of surface water. The departnent may approve the use
of such an alternative or augnented source under the application
Wi thout requiring the application to be resubmtted and wthout
affecting the priority date of the application.

(4) If a watershed managenent plan adopts |ocally based standards
for water use efficiency, any certificates i ssued thereafter under this
section shall be conditioned accordingly.

(5) The departnment or the court may authorize the continued use of
wat er under subsection (1) of this section only if the claimant’s
application neets the requirenents of RCW90. 03. 247 t hrough 90. 03. 330,
chapter 90.44 RCW and RCW90.54.020. |If the departnent finds that the
applicable requirenents are net, it shall grant the water right
application and i ssue a certificate under RCW90. 03. 330 aut hori zi ng t he
person to use that quantity of water that has been put to beneficial
use, not to exceed that quantity requested in the application or
docunented in the statenment of claim under section 1 of this act,

whi chever is less. [|f in a general adjudication the court finds that
the requirenents are net, it shall confirm such use of water in a
decree issued under RCW 90.03.200 and the departnent shall issue a

certificate under RCW 90.03. 240. The claimant has the burden of
presenting evidence that the <claim and application neet the
requi renents for granting a water right. The court shall consider al

rel evant evidence in making its findings and decision. The court may
not confirma right in excess of the quantity of water that has been
applied to beneficial use as docunented in the statenent of clai munder
section 1 of this act or the quantity requested in the application for
a water right, whichever is |ess. The priority date of any right

ESSB 5703. PL p. 4
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i ssued by the departnent or confirnmed by a court under sections 1
through 9 of this act shall be the effective date of this act.

(6) If the departnent or the court denies the claimant’s use of
wat er under subsection (5) of this section, the claimnt nust cease the
use of the water. A decision by the department or a court limting or
denying a claimant’s right to continue using water does not constitute
a conpensabl e taki ng under state or federal | aw because such cl ai mants
have no continuing legal right to use water.

NEW SECTION. Sec. 3. |If no watershed managenent pl anni ng process
under chapter 90.82 or 90.54 RCWhas been initiated as of July 1, 2000,
in the water resource inventory area in which a water use affected by
section 1 of this act is nade, the claimant/applicant may continue to
use water, subject to the sane limtation provided in section 2 (2) and
(4) of this act, for the purposes described in the statenment of claim
until the departnent makes its decision to grant or deny the
application or a court makes its findings and decision under section
2(5) of this act. The departnent shall make its findings and deci sion
on an application as soon as it is able to do so, taking into
consideration its total permt processing workload. A water right
certificate issued wunder this section is subject to the sane
[imtations and conditions as are provided in section 2 of this act.

NEW SECTI ON. Sec. 4. Sections 1 through 9 of this act do not
apply to or authorize any use of water that was the subject of a water
right application filed with the departnent, where the departnent
deni ed such application.

NEWSECTION. Sec. 5. Acontinuing interimuse of water authorized
under sections 1 through 9 of this act shall not affect or inpair in
any respect whatsoever a water right existing before the effective date
of this act. Sections 1 through 9 of this act do not limt the ability
of a senior water right holder to take | egal action against any other
wat er user to prevent inpairnment of his or her water right. A right
granted under sections 1 through 9 of this act is junior in every
respect to a right with a nore senior date of priority. Any right
granted under sections 1 through 9 of this act may only be exercised in
a manner that does not inpair or interfere with a water right that is
senior to it. The filing of a statenent of claimunder this section
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does not constitute an adjudication of any claimto the right to the
use of waters as between the claimant and the state, or as between one
or nore water use claimants. A statenment of claimfiled under this
section shall be adm ssible in a general adjudication of water rights
as prima facie evidence of the times of use and the quantity of water
the claimant was withdrawing or diverting to the sane extent as is
provi ded by RCW90. 14. 081 for a statenent of claimin the water rights
clainms registry on the effective date of this act.

NEW SECTI ON. Sec. 6. Sections 1 through 9 of this act do not
apply to ground water in an area that is, during the period established
by section 1(1)(a) of this act, the subject of a general adjudication
proceeding for water rights in superior court under RCW 90.03.110
t hrough 90.03. 245 and the proceeding applies to ground water rights.
Sections 1 through 9 of this act do not apply to surface water in an
area that is, during the period established by section 1(1)(a) of this
act, the subject of a general adjudication proceeding for water rights
in superior court wunder RCW 90.03.110 through 90.03.245 and the
proceedi ng applies to surface water rights.

NEW SECTION. Sec. 7. The two-dollar fee for filing a water right
claimrequired in RCW90. 14. 061 i s wai ved for purposes of clains filed
under section 1(1)(a) of this act.

NEW SECTI ON. Sec. 8. Sections 1 through 9 of this act do not
apply to rights enbodied in a water right permt or certificate issued
by the department or its predecessors, a water right represented by a
claimin the water rights clains registry, created under RCW90. 14. 111,
before Septenber 1, 1998, or a water right exenpted from permt and
application requirenents by RCW 90. 44. 050.

NEW SECTI ON. Sec. 9. Sections 1 through 9 of this act do not
apply to clains for the use of water in a ground water area or subarea
for which a managenent programadopted by the departnment by rule and in
effect on the effective date of this act establishes acreage expansi on
[imtations for the use of ground water.

ESSB 5703. PL p. 6



1 NEW SECTION. Sec. 10. Sections 1 through 9 of this act are each
2 added to chapter 90.03 RCW

~-- END ---
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